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THE ALASKA ADJUDICATION. 

BY THOMAS WILLING BALCH. 

By the Convention that was signed at Washington on 
January 24, 1903, between the Secretary of State, Mr. John 
Hay, and the late British ambassador, Sir Michael Herbert, 
which subsequently, on February 11, 1903, became, upon its 
ratification by the United States Senate, a treaty, the Ameri- 
can and the British governments made provision to submit 
the difference of opinion over the proper way of running 
the eastern frontier of the Alaskan lisifoe to a Joint Com- 
mission. The tribunal that this treaty set up was not, as is 
popularly supposed, a Court of Arbitration, but a Court of 
Adjudication. For this tribunal was composed of an equal 
number of jurists, three chosen from each side from among 
their own citizens. None of the members of the tribunal 
was a citizen of a neutral country, and there was not upon 
it an odd judge, thereby securing the certainty of a ma- 
jority vote, and so a final decision upon every point that 
was submitted for adjudication. From the first negotiations 
at Quebec in August, 1898, over this Alaskan question, the 
Canadians aimed to have the question passed upon by an 
unequal number of jurists. They hoped to play off the 
abrogation of the Clayton-Bulwer treaty against the sub- 
mission of the Alaska frontier to an International Court ot 
Arbitration. If it had been a moral certainty that such an 
international court, whether composed of members of the 
Hague Tribunal or of other learned jurists, would have 
decided the controversy on the merits of the evidence alone, 
this country could very properly have referred the case to 
such a court for settlement. But, unfortunately, ever since 
fimeric Cruce, 1 of Paris, first promulgated in 1623 the idea 

1 "Les Origines du Droit International," par Ernest Nys, Bruxelles, 
1894, p. 397. 

" Ehneric Cruel," by Thomas Willing Balch, Philadelphia, 1900, 
pp. 24-37. 
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of an International Court 01 Arbitration, until now, the 
numerous judgments handed down by international tribu- 
nals have proved the frailty of human nature, and shown 
the desire of the arbitrators to split the difference of the 
issues involved, and in some cases their purpose to inject 
even diplomatic considerations into the decisions. The 
cause of International Arbitration has made great progress 
since Cruce launched his plan upon the world, but it should 
not be forgotten that a recourse to International Arbitration, 
taking account of human nature, is not as yet possible in 
all cases. Our government acted wisely in referring the 
question of the Alaska frontier to a Court of Adjudication 
rather than to a Court of Arbitration. 

The question submitted to the Alaska Adjudication Board 
was the correct explanation of a part of the Anglo-Russian 
Treaty, which was signed at Saint Petersburg, February 
16/28, 1825, by Count Nesselrode, M. de Poletica, and Sir 
Stratford Canning. 1 By that treaty Russia and England 
agreed upon a line of demarcation to separate their re- 
spective North American possessions. 

The treaty provided that this frontier should be drawn 
from the Arctic Ocean, along the meridian of one hundred 
and forty-one degrees west longitude from Greenwich to 
Mount Saint Elias, and then was to follow the crest of the 
mountains running parallel to the coast, to the head of the 
Portland Channel, and down that sinuosity to the ocean in 
fifty-four degrees forty minutes north latitude. But if at 
any point the crest of the mountains proved to be at a 
greater distance than ten marine leagues from the shore, 
then the frontier should run parallel to the sinuosities of the 
coast at a distance of ten marine leagues inland, but never 
farther than that from the shore. 

The United States, on the one hand, maintained that this 
treaty gave to Russia, and consequently to themselves, — 
since the United States had bought, in 1867, chiefly by the 

1 "The Alaska Frontier," by Thomas Willing Balch, Philadelphia, 
1903, pp. 6-8. 
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efforts of "William H. Seward and Charles Sumner, Russian 
America with all the rights of Russia, — an unbroken Usibre 
or strip of territory on the mainland from Mount Saint 
Elias at about sixty degrees north to the opening of the 
Portland Channel into the ocean at Dixon Entrance at fifty- 
four degrees forty minutes, of sufficient width to entirely 
cut off the British empire from tide-water north of fifty- 
four forty. Canada, on the other hand, contended that the 
true interpretation of the treaty of 1825 gave a frontier line 
that, skipping from the tops of mountains close to the sea, 
cut across the sinuosities such as the Lynn Canal and Taku 
Inlet, instead of passing inland around them, thus giving to 
Canada harbors upon the upper reaches of those sinuosities. 

The decree of the Adjudication Board in the main con- 
firms the rights of the United States. Still, in some of the 
details the treaty is in favor of Canada. The chief point at 
issue was whether Canada should have one or more outlets 
upon tide-water on the Lynn Canal or any of the other 
sinuosities that cut into the lisiere. That important question 
is now settled definitely against Canada by the judgment of 
Lord Alverstone, Lord Chief Justice of England, who 
voted with the three American Commissioners, thus insuring 
to the United States a continuous unbroken listere on the 
mainland above the Portland Channel. Lord Alverstone 
showed by his vote that he was convinced by the over- 
whelming mass and force of the evidence. 

When it is remembered that the claims of Canada rested 
upon no evidence whatever, it is perfectly clear that she 
made substantial gains by the award; it was in truth a 
diplomatic compromise. In some places, as, for example, 
on the Stikine River, the eastern frontier of the listere was 
brought by the award too near to tide-water, all of which 
redounds to the advantage of Canada. In addition, brushing 
aside that well-recognized rule of International Law known 
as the Thalweg x that since Grotius has obtained in finding 

1 " Principes du Droit des Gens," par Alphonse Rivier, Paris, 1896, 
Vol. I. pp. 167, 168. 
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the water boundary between two neighboring states; the 
charts of the British Admiralty, and consequently the 
British government itself; and official Canadian maps ; the 
Adjudication Board, the three Americans concurring, gave 
to Canada Pearse and "Wales Islands, which rightfully 
belonged to the United States. 

At first sight the possession of these two islands by 
Canada seems of small importance. But their geographical 
position, immediately facing Port Simpson, gives them, 
although the United States retains the two small outward 
islands of Kannaghunut and Sitklan, an important strategic 
value, for Port Simpson will become the natural Pacific ter- 
minus of the new Canadian transcontinental railroad. 
Canada, with Pearse and "Wales Islands in her possession, 
will have the strategic control of Portland Channel, and 
can, of course, build at Port Simpson another naval strong- 
hold like Halifax on the Atlantic and Esquimalt on the 
Pacific, and from it menace our developing trade across the 
Pacific with Alaska and Asia. 

In giving up Pearse and Wales Islands to Canada, the 
American Commissioners were anxious apparently to soothe 
Canada as much as possible. But when they let her have 
these two islands, they might just as well have given up 
Sitklan and Kannaghunut Islands, for, as the London Times 
justly remarked on October 27, 1903, the " two latter islands 
have together an area of some eight square miles only and 
are in themselves of no importance whatever. It has been 
suggested, however, that they hold the command of Port 

" Halleck's International Law," third edition, revised by Sir Sherston 
Baker, Bart., of Lincoln's Inn, and Barrister-at-Law, London, 1893, 
Vol. I. p. 171. 

"Das Moderne Volkerrecht der Civilisirten Staten als Bechtsbuch 
Dargestellt," von Dr. J. 0. Bluntschli, Nordlingen, 1878, sections 298, 
301, and 303. 

Concerning the historic development of the rule of the Thalweg, see 
the article of Judge Ernest Nys, of Brussels, in the "Kevue de Droit 
International" (Brussels, 1901, p. 75), entitled "Eivieres et fleuves 
frontieres — La Ligne MSdiahe et le Thalweg — un Apercu historique." 
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Simpson. ... A glance at the map will show that this is 
not the case. Sitklan Island is distant some fifteen miles from 
the port, whereas "Wales Island extends some five miles nearer 
to it and, being situated on the flank of a line drawn from Port 
Simpson to Sitklan, would effectually neutralize any strategic 
importance which the latter island would possess. As regards 
vessels sailing from Port Simpson in the direction of Asia, 
which would pass north of Dundas Island, this island, which 
is British, commands the passage, and the two islands awarded 
to the United States confer on them no advantage which they 
did not have already by their possession of Cape Pox. The 
channel north of the two islands (Sitklan and Kannaghunut), 
which is commanded by them and by the other side of the 
channel, has no commercial importance; all traffic passes 
along the broader channel to the south of Wales Island." 

The Alaska frontier question, had our Congress in the 
past heeded the sage advice, first of President Grant in 
1872, and then of President Cleveland in 1885, could have 
been settled quietly without engendering any of the bitter- 
ness that has since been aroused over it in Canada, and 
without giving up Pearse and Wales Islands. But now that 
this dangerous frontier question, which should never have 
been brought forward in the manner that it was, is in a 
large measure out of the way, let us hope sincerely that 
both the United States and the Canadian governments will 
bring about a commercial rapprochement — always a solid 
bond of peace — between the two countries, and thus aid to 
establish an entente cordiale between them. And towards 
this end the sooner negotiations are carried on directly 
between "Washington and Ottawa, instead ot by the round- 
about and cumbersome way of Downing Street, the better — 
as Monsieur Henri Bourassa, a grandson of Papineau, the 
leader of the French Canadians in 1837, clearly and forcibly 
showed in a notable speech on October 23, 1903, in the 
Parliament of the Dominion of Canada 1 — for the develop- 

1 "House of Commons Debates," Third Session, Ninth Parliament, 
Vol. XXXVI., October 23, 1903. 
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ment and maintenance of cordial relations between the two 
nations. As all the chief political men of Canada, both 
English and French, agree with Monsieur Bourassa in this, 
probably one of the results of the Alaska frontier decision 
will be that Canada will have, before many years are past, 
her own representative agent at Washington. And the 
more we Americans — and by Americans are meant all who 
live in the New "World from the North Pole to Cape Horn 
— can live on friendly terms with one another the better 
for all concerned. 

Compare also "Henri Bourassa, M.P., Grande-Bretagne et Canada 
— Questions Actuelles ; Conference au Theatre National Francais, Mon- 
treal, Le 20 Octobre, 1901," Montreal, Imprimerie du Pionnier, 33-35 
rue St. Gabriel. 



